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DOCKET NO. T-00000A-97-0238)
IN THE MATTER OF U S WEST )
CCMMUNICATIONS, INC.'S )
CQMPLIANCE WITH SECTION 271 OF THE )
TELECOMMUNICATIONS ACT OF 1996 )

)

AT&T'S FILING TO
SUPPLEMENT ITS MOTION
TO REOPEN AND
SUPPLEMENT THE RECORD

AT&T Communications of the Mountain States, Inc. and TCG Phoenix (collectively

"AT&T") hereby supplement AT&T's Motion to Reopen and Supplement the Record on

Qwest's Compliance with Section 272 of the Telecommunications Act of  1996.

On September 26, 2002, AT&T filed a Motion to reopen and supplement the record

based on Qwest's decision to create a new section 272 affiliate to demonstrate compliance

with section 272. Qwest opposed AT&T's Motion. Staff supported it. Oral arguments on

AT&T's Motion were heard November 4, 2002. A ruling on AT&T's Motion has not been

made. AT&T believes that recent events are relevant to AT&T's Motion. Therefore,

AT&T provides additional information supporting its Motion.

()n November 22, 2002, KPMG LLP filed an ex  pa r t e with the Federal

Communications Commission ("FCC") stating that an "Independent Accountants' Report"

dated September 4, 2002, and filed in Qwest's FCC Section 271 proceedings "should no

longer be relied upon." See Attachment A.

On December 4, 2002, AT&T filed an ex  pa r t e with the FCC in WC Docket No. 02-

314 that responds to the November 22 ex  pa r t e letter filed by KMPG LLP.



See Attachment B.

Qwest has argued that, despite the fact that neither Qwest Corporation ("Qwest"),

the Bell operating company, and Qwest Communications Corporation ("QCC"), the section

272 affiliate, could certify compliance with generally accepted accounting principles

("GAAP"), Qwest and QCC were nonetheless accounting for transactions with each other

in conformity with GAAP. See Qwest's Opposition to AT&T's Motion at 6. However, as

a result of KPMG's retraction, even transactions between Qwest and its 272 affiliates are in

doubt, and the only evidenceoffered by Qwest to show compliance with section 272(c)(2)

is the bare assertion of Qwest's own employee, Ms. Marie E. Schwartz. This testimony is

suspect based on Mr. Oren G. Shaffer's August 20, 2002,ex parte. See AT&T's Motion at

3-4. As AT&T concludes in its ex parte, Qwest cannot demonstrate that either QCC, its

prior section 272 affiliate, or Qwest Long Distance Corporation ("QLDC"), its new section

272 affiliate, comply with section 272.

The two ex parts lead further support to AT&T's Motion.

Therefore, AT&T respectfully requests that the Commission consider this filing and

attachments in rendering its decision on AT&T's Motion and further requests that AT&T's

Motion be granted.

Dated this oh day of December, 2002.

Mary
Richard S. Walters
1875 Lawrence St. Suite 1503
Denver, CO 80202
(303) 298-6741

AT&T COMMUNICATIONS OF
THE MOUNTAIN STATES, INC.
AND PHOENIX
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ATTACHMENT A

November 22, 2002

EX PARTE

Ms. Marlene Dortch
Secretary
Federal Communications Commission
445 Twelfth Street, S.W.
Washington, D.C. 20554

Re: WC Docket  No.  02 -314  . -  App l i ca t i on  of  Qwest  Com m un i ca t i on s  In t er n a t i on a l  In c .  for
Authorization to Provide In-Region, InterLATA Service in the States of Colorado, Idaho, Iowa,
Montana, Nebraska, North Dakota, Utah, Washington, and Wyoming

Dear Ms. Dortch:

Please include the attached letter from KPMG LLP dated November 22, 2002, in the record for FCC WC
Docket No. 02-314.

If you have any questions feel free to call Jim Bickell, Partner, KPMG Denver Office at (650) 302-4221 .

Respectfully submitted,

KPMG LL'P
Cc: Bill Johnston

Mark Stephens (FCC)



November 22, 2002

To the Management of
Qwest Communications International Inc. and the Federal

Communications Commission:

KPMG LLP issued a report entitled "Independent Accountants' Report" to the management of Qwest
Communications International Inc. and the Federal Communications Commission (FCC), dated
September 4, 2002. This report refers to a review of management's assertion regarding the evaluation of
certain accounting transactions identified by Qwest Communications International Inc. and the
determination that such accounting transactions are not direct affiliate transactions between Qwest
Corporation (QC) and Qwest Communications Corporation (QCC), or are direct affiliate transactions
between QC and QCC and have been accounted for in accordance with C.F.R. Section 32.27. The
accountants' report indicates that the review was conducted in accordance with attestation standards
established by the American Institute of Certified Public Accountants. We understand that on September 4,
2002 this report was included in FCC WC Docket No.'s 02-148 and 02-189, (the only dockets in which
QCC was designated as the 272 subsidiary) relating to Qwest's 271 applications. We also understand that
both dockets have been tenninated. In addition, we understand that this report was incorporated by
reference into FCC WC Docket No. 02-314 on September 30, 2002.

Subsequent to issuance of the accountants' report, we determined that the standards referred to above do
not provide for the provision of a review-level service in these instances. For that reason, KPMG LLP
hereby advises you that the aforementioned accountants' report is no longer to be relied upon by any party
effective with the date of this letter.

We request that Qwest Communications International Inc. and the Federal Communications Commission
advise those parties that have received a copy of KPMG LLP's accountants' report dated September 4,
2002, and which you believe are relying on - or are likely to rely on - management's assertion and the
related accountants' report, of our notification to you that the accountants' report should no longer be
relied upon.

Please acknowledge receipt of this letter by signing and returning the duplicate to KPMG LLP.

KPMG
Cc: Bill Johnston

Mark Stephens (Federal Communications Commission)

Acknowledged

Date

LET



Attachment B

SIDLEY AUSTIN BRQWN & WooD LLP
CHICAGO

DALLAS

Los ANGELES

NEW YORK

SAN FRANCISCO

1501 K STREET, N.W.
WASHINGTON, D.C. 20005
TELEPHONE 202 736 8000
FACSIMILE 202 736 8711

www.sid1ey.com

FOUNDED 1866

BEIJING

GENEVA

HONG KONG

LONDON

SHANGHAI

SINGAPORE

TOKYO

wRiTER's DIRECT NUMBER
(202) 736-8224

WRITER'S E-MAIL ADDRESS
cbeckner@s id ley . com

December 4, 2002

Marlene Dortch
Secretary
Federal Communications Commission
445 12th Street, NW
Washington, DC 20554

Rel Consolidated Application for Authority to Provide In-Region, ]nterLATA
Services in Colorado, Idaho, Iowa, Nebraska, North Dakota, Montana,
Utah, Washington, and Wyoming, WC Docket No. 02-134

Dear Ms. Dortch:

This letter responds to the November 22, 2002ex parte letter filed by KPMG LLP
in the above-captioned proceeding. The purpose of the KPMG letter was to inform the
Commission that a previous submission by KPMG to the Commission concerning Qwest's
compliance with section 272(b)(2) and 272 (c)(2) of the Communications Act is withdrawn and
can no "longer be relied upon." This astonishing development confirms beyond doubt that
Qwest's application must be denied, because Qwest has not, and could not, meet its obligation
under 47 U.S.C. § 271(d)(3)(B) to demonstrate its compliance with the critically important
accounting safeguards of section 272.

Specifically, in the prior Qwest 271 proceedings, Qwest argued that, despite the
fact that neither Qwest Corp. ("QC"), Qwest's Bell Operating Company, nor Qwest
Communications Corp. ("QCC"), Qwest's section 272 affiliate, could certify compliance with
generally accepted accounting principles ("GAAP"), QC and QCC were nonetheless accounting
for transactions with each other in conformity with GAAP. To support this contention, Qwest
submitted a September 4, 2002 letter from KPMG. In that statement, KMPG purported to
"review" Qwest's representation regarding its ongoing accounting investigation. According to
Qwest, it had as of August 19, 2002, identified 42 potential accounting violations, and the only
one that pertained to a BOC-272 affiliate transaction had been resolved. Based on its "review,"
KPMG attested that "nothing came to our conclusion that caused us to believe that
management's assertions" were incorrect. AT&T demonstrated in the prior proceedings that
KPMG's "review" opinion was entitled to no weight because it did nothing more than accept
Qwest's representations about potential restatement items and did not independently examine the



SIDLEY AUST1N BROWN & WOOD LLP WASHINGTON, D.C.

Marlene Dortch
November 26, 2002
Page 2

under lying t r ansact ions  between QC and the 272 a ff i l ia te in order  to ensure tha t  those
transactions were being properly recorded by QC

In the current proceeding, Qwest nonetheless incorporated the KPMG statement
by reference and again argued that QC is accounting for transactions with the 272 affiliate (now
Qwest Long Distance Corporation ("QLDC")) in conformity with GAAP, despite QC's ongoing
inability to cer t ify its  books. By wa y of  i t s  November  22  let t er ,  however ,  KPMG ha s
acknowledged that its prior conclusions must be retracted and should be accorded no weight in
this proceeding. KPMG provides no explanation why it has withdrawn its prior statement, other
than to state cryptically that "in these instances" a "review-level service" was inappropriate. The
Commission must therefore assume that KPMG has subsequently discovered information that
caused it to reverse its prior conclusions about the propriety of QC's accounting for transactions
with the 272 affiliate. But whatever the reason for KPMG's action, there is now plainly no basis
for any reasoned Commission finding that Qwest has demonstrated compliance with the section
272 accounting safeguards.

As a result of KPMG's retraction, the only "evidence" offered by Qwest to show
its compliance with section 272(c)(2) is the bare assertion of its own employee, Ms. Schwartz,
that "[t]he accounting policies and practices that give rise to QC's inability to certify its financial
statements have been revised such that instances of material noncompliance with GAAP are not
cont inuing and fur ther  do not  a ffect  GAAP compliance for  t ransact ions between QC and
QLDC."' But in the absence of any factual support,  her ipso dixit simply cannot be credited.
Qwest has provided no evidence of any independent examination of Qwest's accounting policies,
practices and internal controls to support that bare assertion. Moreover, in both the Qwest I and
Qwest II proceedings, Ms. Schwartz opined that QC "follows Generally Accepted Accounting
Principles,"2 -. a statement that Qwest never retracted even after it was clear that it was not true.3
In a ll events ,  as  Professor  Holder  has  expla ined,  it  is  well es tablished in the account ing
profession that  mere management representat ions are patently inadequate support  for  any
reasoned finding of GAAP compliance. Qwest proffers no expert testimony to rebut Professor

1 Qwest III, Schwartz Reply Dec. 117.

2 See Qwest I, Schwartz Dec. 'H 48, Qwest II, Schwartz Dec.1147.

3 Compare Qwes t I & II, Ex Parte Letter from Peter A. Rohrbach to Marlene Dortch (August 27,
2002)  (a t t a ching r evised Br uns t ing and Schwar tz  Decla r a t ions  tha t  cont inued to s t a t e
unqualifiedly that QCC and QC "follow[] Generally Accepted Accounting Principles") with
Qwest I & II,  Ex Parte Letter from Oren Shaffer to Marlene Dortch, at l (August 20, 2002)
("QCII's internal investigations have now identified, with respect to the QC and QCC financial
statements, (l) accounting transactions for QCC that did not comply with the requirements of
GAAP, and (2) certain potential adjustments to the financial statements of QC that may be
necessary to comply with GAAP.")
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Holder, and it is now clear that the Commission can expect no rebuttal from KPMG, the
accounting firm that is actually conducting the investigation of Qwest's concededly flawed
accounting policies and concededly inadequate internal controls.4

Thus, in light of the evidence of record, only one conclusion could withstand
appellate review -- that Qwest does not satisfy section 272(c)(2). As Professor Holder has
testified, Qwest's filings with the SEC establish that: i) Qwest's accounting policies themselves
are under investigation, ii) Qwest has a history of pervasive and systemic non-compliance with
GAAP, and iii) Qwest's internal investigation is ongoing and the full extent of Qwest's problems
is still not known. Indeed, since it tiled its latest section 271 application, Qwest has been forced
to acknowledge that its accounting problems go well beyond mere capacity swaps, that it has
begun investigating "routine" transactions, that its review of its internal accounting controls is
incomplete, and that the new controls have not been adequately reviewed and tested by KPMG.5
Given these undisputed facts, there can be no grounds for crediting the mere assertion that QC is
now complying with GAAP with regard to transactions with Qwest's 272 affiliate.6 To the
contrary, as Professor Holder concludes, "before there can be any reasonable assurance that
QLDC and QC will be able to produce financial information that complies with GAAP in the
immediate future, Qwest should finish its investigation, establish and test the functioning of
adequate controls, and provide sufficient evidence of GAAP-compliance that goes beyond mere
representations.

4 See Qwest III,Ex Parte Letter from C. Frederick Beck fer III to Marlene Dortch (Nov. 7, 2002)
(attaching Declaration of William Holder ("HolderEx Parte Dec.")).

5 See generally Qwest November 14, 2002 8-K. In this regard, Qwest has acknowledged that
effective internal controls are a pre-condition to finding compliance with section 272. Qwest III
Reply at 14 ("The relevant question is whether a Section 272 affiliate has implemented internal
control mechanisms reasonably designed to prevent, as well as detect and correct, any
noncompliance with section 272."). (

6 See HolderEx Parte Dec. W 21-27.

7 Id. ii 22. In addition, as AT&T has explained in its prior filings on this issue, Qwest cannot
satisfy section 272 without proffering hard evidence that QCC .- the entity which Qwest
concedes will eventually become its 272 affiliate -.- complies with the section 272 accounting
requirements.
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Sincerely

C. Frederick Buckner III



CERTIFICATE OF SERVICE

certify that the original and 13 copies of AT&T's Filing to Supplement Its Motion to Reopen
and Supplement the Record in Docket No. T-00000A-97-0238 were sent by overnight delivery
on December 6, 2002 to:

Arizona Corporation Commission
Docket Control - Utilities Division
1200 West Washington Street
Phoenix, AZ 85007

T

and a true and correct copy was sent by overnight delivery on December 6, 2002 to:

Maureen Scott
Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Mark A. DiNunzio
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Ernest Johnson
Director - Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Christopher Keeley
Arizona Corporation Commission
Legal Division
1200 West Washington Street
Phoenix, AZ 85007

Jane Rodder
Administrative Law Judge
Arizona Corporation Commission
400 West Congress
Tucson, AZ 85701-1347

and a true and correct copy was sent by U. S. Mail on December 6, 2002 to:

Thomas F. Dixon
WorldCom, Inc.
707 -. 17th Street, #3900
Denver, CO 80202

Diane Bacon, Legislative Director
Communications Workers of America
Arizona State Council
District 7 AFL-CIO, CLC
5818 n. 7th Street, Suite 206
Phoenix, AZ 85014-5811

K. Megan Dobemeck
Covad Communications Company
7901 Lowry Blvd.
Denver, CO 80230

Bradley Carroll
Cox Arizona Telkom, L.L.C.
20401 North 29th Avenue
Phoenix, AZ 85027-3148
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Michael M. Grant
Gallagher and Kennedy
2575 East Camelback Road
Phoenix, AZ 85016-9225

Penny Bewick
New Edge Networks
3000 Columbia House Blvd., Suite 106
Vancouver, WA 98661

Traci Kirkpatrick
Davis Wright Tremaine LLP
1300 S.W. Fifth Avenue
Portland, OR 97201

Andrea P. Harris
Senior Manager, Regulatory
Allegiance Telecom, Inc.
2101 Webster, Suite 1580
Oakland, CA 94612

Michael W. Patten
Roshka Herman & DeWulf, PLC
400 North Fifth Street, Suite 1000
Phoenix, AZ 85004-3906

Karen L. Clauson
Eschelon Telecom, Inc.
730 2nd Avenue South, Suite 1200
Minneapolis, MN 55402

Joyce Hundley
United States Dept. of Justice
Antitrust Division
1401 H Street NW, Suite 8000
Washington, DC 20530

Joan S. Burke
Osborn Maledon, P.A.
2929 N. Central Avenue, 21" Floor
Phoenix, AZ 85067-6379

Daniel Pozefsky
Residential Utility Consumer Office
2828 North Central Ave., #1200
Phoenix, AZ 85004

Eric S. Heath
Sprint Communications Company L.P.
100 Spear Street, Suite 930
San Francisco, CA 94105

Mark N. Rogers
Excell Agent Services, L.L.C.
2175 W. 14th Street
Tempe, AZ 85281

Charles Kallenbach
American Communications Services, Inc.
131 National Business Parkway
Annapolis Junction, MD 2070 l

Mark P. Trtinchero
Davis Wright Tremaine
1300 SW Fifth Ave., Suite 2300
Portland OR 97201-5682

Jeffrey W. Crockett
Snell & Wilmer, LLP
One Arizona Center
Phoenix, AZ 85004-0001

Brian Thomas
Vice President - West
Time Warner Telecom, Inc.
223 Taylor Avenue North
Seattle, WA 98109

Todd C. Wiley
Gallagher & Kennedy, P.A.
2575 East Camelback Road
Phoenix, AZ 85016-9225
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Michael B. Hazzard
Kelley, Drye & Warren, LLP
1200 19th Street, NW, Fifth Floor
Washington, DC 20036

Andrew Crain
Qwest Corporation
1801 California Street, Suite 4900
Denver, CO 80202

Daniel Waggoner
Davis Wright Tremaine
2600 Century Square
1501 Fourth Avenue
Seattle, WA 98101-1688

Janet Liven good
Regional Vice President
Z-Tel Communications, Inc.
601 S. Harbour Island Blvd., Suite 220
Tampa, FL 33602

Timothy Berg
Fennemore Craig, P.C.
3003 North Central Ave., #2600
Phoenix, AZ 85012

Charles W. Steese
Qwest Corporation
1801 California Street, Suite 4900
Denver, CO 80202

Raymond S. Heyman
Randall H. Warner
Roshka Heyman & DeWulf
Two Arizona Center
400 n. Fifth Street, Suite 1000
Phoenix, AZ 85004

Bill Haas
Richard Lip ran
McLeodUSA Telecommunications
Services, Inc.
6400 C Street SW
Cedar Rapids, IA 54206-3177

Harry Plisldn
Senior Counsel
Coved Communications Company
7901 Lowry Boulevard
Denver, CO 80230
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